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Introduction

Plaintiffs, a group known as the Centro Espirita Beneficiente Unaio do Vegetal (“UDV”’) and
its leaders, seek a preliminary injunction prohibiting the government from enforcing against UDV
members the provisions of the Controlled Substances Act (“CSA” or “the Act”) banning the
importation, possession, and distribution of the hallucinogen dimethyltryptamine (“DMT”), a
Schedule I substance under the Act. The injunction requested by Plaintiffs would also compei the
government to return to Plaintiffs substantial quantities of this Schedule I substance that were seized
pursuant to a valid search warrant, Plaintiffs claim that they use the hallucinogen, in the form of a
tea (“ayahuasca”) brewed from a plant that naturally contains DMT, as a central part of their religion.

Plaintiffs present the following main arguments: (1) because the hallucinogen comes in the
form of a tea brewed from plants, it is not subject to the CSA; (2) the government’s prohibition on
Plaintiffs’ use of ayahuasca substantially burdens their religious practice without any compelling
justification and therefore violates the Religious Freedom Restoration Act (“RFRA”); (3) the
prohibition on Plaintiffs’ use of ayahuasca violates Plaintiffs’ right to free exercise of their religion
and cannot withstand heightened scrutiny under the First Amendment; (4) the government has
violated the Equal Protection Clause by allowing Native Americans to use peyote in their religious
ceremonies but forbidding the UDV to use DMT in theirs; and (5) because the UDV 1s headquartered
in Brazil and because Brazil allows the religious use of ayahuasca, the prohibition on Plaintiffs’ use
of ayahuasca violates principles of international religious freedom and comity.

Plaintiffs are not entitled preliminary injunctive relief for several reasons. Foremost among
these is that Plaintiffs have not established a likelihood of success on the merits. As discussed fully

below, it is abundantly clear that the CSA, on its face, applies to ayahuasca. Plaintiffs do not have
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a valid RFRA claim because the government has several compelling interests in banning the UDV’s
use of DMT, including its interest in maintaining compliance with international drug control treaties
and protecting the public health and safety, which are already being furthered by the least restrictive
means. Moreover, because the prohibition against DMT is a neutral and generally applicable one,
it does not require heightened scrutiny under the First Amendment. Plaintiffs” Equal Protection
argument fails in light of the many relevant differences between ayahuasca and peyote and between
the UDV and Native American tribal members. Finally, the specific treaties cited by Plaintiffs make
clear that valid public health laws do not constitute a violation of religious freedom, and the general
principles of international law cited by Plaintiffs are inapplicable where, as here, the statute in
question is unambiguous. Plaintiffs have also failed to establish the other prerequisites for
preliminary injunctive relief: They have not shown that they will suffer irreparable harm in the
absence of an injunction, and they ignore the serious harm to both the government’s interests and
the public interest that could result if the injunction is granted.

Factual Background

On May 12, 1999, United States Customs inspectors at Los Angeles International Airport
examined a shipment of three drums of “Tea of Herb and Plate Wood” that had arrived in the United
States from Brazil. The importer of record was “Centro Espirita,” and the entry documents described
the contents of the drums as “herbal tea extract.” The United States Customs Laboratory tested the
brown liquid contained within the drums and found that it contained dimethyltryptamine (DMT), a
hallucinogen that is listed under Schedule I of the Controlled Substances Act. See Affidavit of Bend
H. Reimann in Support of Application for Search Warrant (Plaintiffs’ Exhibit L) at 99 4-6. Under

21 U.S.C. §§ 952(a) and 841(a)(1), unauthorized import and possession of a controlled substance
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such as DMT is made subject to criminal penalties.

An investigation by United States Customs agents revealed that plaintift Jeffrey Bronfman,
writing on “Centro Espirita Beneficiente Unaio do Vegetal” letterhead, had requested the services
of FXG International Customs Brokers to receive the shipment and arrange for the drums to be
transferred to him. The letter stated, “You will be acting on our behalf to receive and then reship 180
liters of a liquid herbal tea made from two plants indigenous to the Brazilian Amazon. The two
plants which are known as Mariri and Chacrona are used to make a tea which has numerous health
benefits including improved mental concentration and purification of the organism. . .. It will be
used only by members of the social religious organization as a health supplement . . . .” See
Reimann Affidavit at 9 9-10. Further investigation revealed that the importer “Centro Espirita™ had
received approximately fourteen prior shipments of “herbal tea extract” between July 30, 1995 and
December 23, 1998. Seeid. atq11.

On May 21, 1999, the United States Customs Service obtained a search warrant that would
allow agents to search Jeffrey Bronfman’s premises in the event that Mr. Bronfman accepted a
controlled delivery of the tea shipments. The search warrant was executed that afternoon, and
Customs agents seized approximately 30 gallons of tea. See id. at § 21. When Mr. Bronfman
explained that the tea was used in religious ceremonies at a church temple, Customs agents asked
for the location of the temple. Mr. Bronfman refused to reveal its location. See id. at ¢ 22.
According to agents who were present, Mr. Bronfman stated that he knew what he was doing was
against the law. See id. DEA testing of the contents of the tea seized at Mr. Bronfman’s residence
revealed that it contained DMT.

It is now known that the tea seized by the U.S. Customs Service is the decoction known in

3.
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South America variously as “ayahuasca,” “hoasca,” “daime,” “yaje,” or “caapi” and used for
centuries in healing rituals in Columbia, Ecuador, Brazil, and Peru. See generally Laurent Rivier

& Jan-Erik Lindgren, “Ayahuasca,” the South American Hallucinogenic Drug; An Ethnobotanical

and Chemical Investigation, Economic Botany 26(2):101-129 (1972). Ayahuasca is prepared by
crushing the stems or bark of the vine banisteriopsis caapi (2lso known as “mariri”) together with
the leaves of other DMT-containing plants, a common one being psychotria viridis (also known as
“chacruna”). The result is a bitter-tasting, coffee-colored beverage that has hallucinogenic
properties. See id.

The government has made no arrests and has neither prosecuted nor conveyed any intent to
prosecute Jeffrey Bronfman (or any of the other named Plaintiffs) in connection with the above
events. The government has, however, refused to provide the assurances repeatedly sought by
Plaintiffs that it will not initiate prosecution for past, present, or future violations of the Controlled
Substances Act by members of the UDV importing or distributing ayahuasca. The tea that was
seized in May of 1999 remains in the possession of the United States Attorneys Office for the
District of New Mexico.

Argument

A plaintiffis ordinarily entitled to a preliminary injunction if he or she shows (1) a substantial
likelihood of prevailing on the merits, (2) irreparable harm in the absence of the injunction, (3) proof
that this harm outweighs the harm that the other party will suffer if the injunction is granted, and (4)

lack of harm to the public interest. See Autoskill Inc. v. Nat’l Educ. Support Sys.. Inc., 994 F.2d

1476, 1487 (10th Cir. 1993). For the reasons set forth below, however, Plaintiffs in this case bear

a somewhat higher burden.
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A preliminary mjunction “is an extraordinary remedy; it is the exception rather than the rule.”

GTE Corp. v. Williams, 731 F.2d 676. 678 (10th Cir. 1984). The purpose of a preliminary

injunction “is simply to preserve the status quo pending the outcome of a case,” in order to “preserve

the power to render a meaningful decision on the merits.” Tri-State Generation and Transmission

Ass’n, Inc. v. Shoshone River Power, Inc., 805 F.2d 351, 355 (10th Cir. 1986); see also United

States v. Camenisch, 451 U.S. 390, 395 (1981) (“The purpose of a preliminary injunction is merely
to preserve the relative positions of the parties until a trial on the merits can be had.””). This is true
even if the status quo involves a violation of the legal rights of the parties:

The status quo is not defined by the parties’ existing legal rights; it is defined by the

reality of the existing status and relationships between the parties, regardless of

whether the existing status and relationships may ultimately be found to be in accord
or not in accord with the parties’ legal rights.

SCFC ILC, Inc. v. VISA USA, Inc., 936 F.2d 1096, 1100 (10th Cir. 1991).

Given this underlying purpose, it is generally inappropriate for a preliminary injunction to
disturb the status quo, require an affirmative action on the part of the non-movant, or provide the full
relief that would be accorded if the movant were successful in a trial on the merits. See id. at 1098-

99. Preliminary injunctions that seek such relief are “disfavored,” id, at 1098, for the following

reasons.

A preliminary injunction that alters the status quo goes beyond the traditional
purpose for preliminary injunctions, which is only to preserve the status quo until a
trial on the merits can be had. Mandatory injunctions are more burdensome than
prohibitory injunctions because they affirmatively require the nonmovant to act in a
particular way, and as a result they place the issuing court in a position where it may
have to provide ongoing supervision to assure that the nonmovant is abiding by the
mjunction. Finally, a preliminary injunction that awards the movant substantially all
the reliefhe may be entitled to if he succeeds on the merits is similar to the “Sentence
First — Verdict Afterwards” type of procedure parodied in Alice in Wonderland,
which is anathema to our system of jurisprudence.

-5-



Id. at 1099 (internal citations and footnotes omitted). A plaintiff requesting an injunction that either
disturbs the status quo, requires an affirmative act, or awards full relief must therefore overcome a
higher hurdle than a plaintiff requesting the usual type of preliminary injunction. Such a plaintiff
cannot simply show that the four factors listed above favor granting the injunction; he or she must
meet a “heightened burden” of showing that these factors weigh “heavily and compellingly” in his
or her favor. Id. at 1102,

In this case, Plaintiffs’ proposed injunction includes all three forms of disfavored relief: It
would disturb the status quo by ordering the government to remove its prohibition on Plaintiffs’ use
of DMT; it would require the government to perform the affirmative act of turning over the
confiscated tea; and, with the exception of the declaratory judgment that Plaintiffs seek from the
Court, it would afford the Plaintiffs the full relief requested in this litigation. See Complaint at 19-
20. Plaintiffs therefore must show that the four prerequisites for granting a preliminary injunction
weigh “heavily and compellingly” in their favor. This is an extremely high burden given that, even
when a preliminary injunction is sought under ordinary circumstances, “the right to relief must be
clear and unequivocal.” Penn v. San Juan Hospital, Inc., 528 F.2d 1181, 1185 (10th Cir. 1975); see

also Citizens Concerned for the Separation of Church and State v. City and County of Denver, 628

F.2d 1289, 1299 (10th Cir. 1980) (requiring a showing of “compelling circumstances” to justify the
imposition of mandatory injunctive relief that disturbed the status quo). Plaintiffs manifestly have

not met this burden.



1. Plaintiffs Have Not Demonstrated a Substantial Likelihood of Success on the Merits

A. Ayvahuasca is Covered Under the Controlled Substances Act

Schedule I of the Controlled Substances Act applies to “any matenal, compound, mixture,
or preparation, which contains any quantity of the following hallucinogenic substances.” 21 U.S.C.
§ 812, One such substance is dimethyltryptamine. Plaintiffs do not contest that ayahuasca contains
dimethyltryptamine. Instead, they argue that what Congress meant by “dimethyltryptamine” is
“dimethyltryptamine as produced by chemical synthesis rather than by extraction from plant
material.”

In support of this tortured construction, Plaintiffs marshal a litany of theories of statutory
interpretation. They ignore, however, the cardinal rule of statutory interpretation: that the plain
language of a statute controls unless that language is ambiguous. “It is a well-established law of
statutory construction that, absent ambiguity or irrational result, the literal language of the statute

controls.” Edwards v. Valdez, 789 F.2d 1477, 1481 (10th Cir. 1986); see also Chickasaw Nation

v. United States, 208 F.3d 871, 876 (10th Cir. 2000) (“If the terms of the statute are clear and

unambiguous, they are controlling absent rare and exceptional circumstances.”); Lindsay v. Thokol

Corp., 112 F.3d 1068, 1070 (10th Cir. 1997) (“The exceptions to our obligation to interpret a statute
according to its plain language are few and far between.”).

There is nothing facially ambiguous about the term “dimethyltryptamine.” It describes a
specific chemical structure (C,H,N,), and it does not carry any suggestion of how that chemical
structure came into being. Indeed, one can scarcely imagine statutory language less ambiguous than
the identification by name of a specific chemical compound. Any possibility that Congress could

have meant “DMT as synthesized, and not as contained in/derived from plant material” is erased by
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the introductory language to Schedule I, which states that the Schedule applies not only to the listed
substances, but to “any material” that contains the substance. 21 U.S.C. § 812 Schedule I(c). The
rules of statutory interpretation require that “material” be given its plain and ordinary meaning. See
Chapman v. United States, 500 U.S. 453, 462 (1991). The plain, ordinary meaning of “material” is
not “manipulations of the synthetic substance . . . but [not] manipulations of the plant,” Plaintiffs’
Motion at 35-36, but rather “matter that has qualities that give it individuality and by which it may
be categorized.” Webster’s Ninth New Collegiate Dictionary at 733 (1990); see United States v.

Roberts, 88 F.3d 872, 877 (10th Cir. 1996) (noting that the plain meaning of a term may be obtained

by reference to a dictionary); see also Chapman, 500 U.S. at 462 (using dictionary to determine plain
meaning of term). This definition clearly encompasses plant material as well as non-plant material.

The application of the Controlled Substances Act, as well as its plain language, demonstrates
the fallacy of Plaintiffs” argument that Schedule I does not cover plants containing controlled
substances. Schedule I lists psilocybin and psilocyn as prohibited hallucinogens. See 21 U.S.C. §
812 Schedule I(c). Both of these substances may be produced synthetically; in addition, there are
various types of mushroom plants in which they occur naturally. The mushrooms, as distinct from
psilocybin and psilocyn, are not listed under Schedule I. Nonetheless, in this Circuit and others,
individuals have been convicted under the CSA for possession and distribution of psilocybin based

solely on the possession and distribution of mushrooms in which psilocybin is contained. See United

States v. Einspahr, 35 F.3d 505 (10th Cir, 1994); see also United States v. Allen, 990 F.2d 667 (1st

Cir. 1993); United States v. Nagib, 56 F.3d 798 (7th Cir. 1995). If mushrooms containing psilocybin

are prohibited under the CSA, so, clearly, is the plant containing DMT - psychotria viridis — that is

used in the preparation of ayahuasca.



Morever, even if one could argue that Congress did not intend the term “material” to cover
plants themselves, it is abundantly clear that the terms “mixture” and “preparation” apply to
ayahuasca, the tea that is manufactured from the plants. In Chapman, the Supreme Court was called
upon (o interpret the term “mixture” as used in the Controlled Substances Act. The Courtrelied on
the dictionary to determine that “mixture” means “two substances blended together so that the
particles of one are diffused among the particles of the other.” Chapman, 500 U.S. at 462 (citing 9
Oxford English Dictionary 921 (2d ed. 1989)). The Tenth Circuit, construing the term “mixture”
in a different section of the CSA, adopted the Supreme Court’s definition. Plaintiffs have explained
that ayahuasca is comprised of two substances — psychotria viridis and banisteriopsis caapi —
blended together so that the particles of one are diffused among the particles of the other (1.e., a
liquid). It is therefore a “mixture” under the CSA. Similarly, a “preparation” 1s defined as
“something that is prepared.” Webster’s Ninth New Collegiate Dictionary 929 (1987). Plaintiffs
can hardly deny that ayahuasca is a preparation when the term used to describe the making of the tea
is “‘preparo.” See Bronfman Decl.  62.

Because ayahuasca is covered under the plain language of the statute, it is unnecessary to
delve into other principles of statutory interpretation or the legislative history of the Act unless the
plain-meaning interpretation leads to an “irrational result.” Edwards, 789 F.2d at 1481. However,
since Plaintiffs would likely advance their statutory analysis as evidence that the plain-meaning
approach leads to an “irrational result,” Defendants will address Plaintiffs” analysis here.

First, Plaintiffs claim that, where Congress wished to prohibit the use of a plant containing
acontrolled substance, Congress listed the plant in addition to the substance. For example, Congress

listed not only mescaline, the hallucinogen contained in peyote, but peyote itself under Schedule I;
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similarly, marijuana is listed under Schedule T along with THC, its active chemical component.
Accordingly, Plaintiffs argue that interpreting the CSA to apply to a plant that contains DMT would
violate two canons of statutory interpretation: (1) the principle that Congress is presumed to avoid
superfluous drafting (i.e., Congress would not have listed certain plants separately if plants were
already covered by the “any material” language), and (2) the doctrine of expressio unius est exclusio
alterius (“the expression of one thing is the exclusion of another” — by listing some plants as
covered, Congress meant to exclude from coverage those plants that it did not list).

Of course, this argument does not address the government’s ban on ayahuasca itself.
Ayahuasca is not a plant; it is a “material . . . mixture, or preparation” that contains plants as
constituent ingredients. Thus, whether psychotria viridis is covered by the CSA is largely irrelevant;
even if the plant were not covered, ayahuasca would be.

In any case, the fact that Congress listed some hallucinogen-containing plants cannot be taken
as evidence that Congress meant for the term “any material” to exclude those plants not listed. It
is far more likely that Congress listed those plants of which it was aware, and left the others for
inclusion under the expansive language “any material.” Plaintiffs attempt to demonstrate that
Congress was aware of psychotria viridis by citing two items in the CSA’s legislative record: a
sentence in a medical journal article that refers to DMT’s occurrence “in the seeds of a South
American plant (piptadenia peregrina)” and a sentence in a law enforcement manual stating that
DMT *“is a natural constituent of the seeds of certain plants found in the West Indies and South
America.” Plaintiffs’ Motion at 30. These two isolated statements, neither of which identifies
psychotria viridis or was cited by any legislator during the proceedings, hardly constitute convincing

evidence that Congress considered but rejected the idea of listing psychotria viridis, along with
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DMT, under Schedule 1. Another reason why some plants and not others might be listed separately
under Schedule I is that the 1961 Single Convention on Narcotic Substances affirmatively required
Congress to list certain plants. See United Nations Single Convention on Narcotic Drugs, 1961,
opened for signature March 20, 1961, art. 1, 22, 23, 25-28 18 U.S.T. 1407, 520 U.N.T.S. 204.
Furthermore, the listing of plants in addition to the chemical hallucinogens contained in those
plants would be superfluous only if Congress did not intend to cover the plants in the absence of the
chemical hallucinogens. The opposite is the case: the plants listed under Schedule I are controlled

regardless of whether they contain the chemical hallucinogens in question. See United States v.

Coslet, 987 F.2d 1493, 1496 (10th Cir. 1993) (“[T]he presence of THC is not required for a plant
to be considered a marijuana plant. . . . A plant may be rich or barren of THC, and still be counted
under 21 U.S.C. 802(16).”). It is therefore not superfluous to list mescaline and peyote, since peyote
would be illegal regardless of its mescaline content, and mescaline would be illegal regardless of
whether it came in peyote form. If a hallucinogen-containing plant is not listed under Schedule I,
on the other hand, it is prohibited only if it contains the controlled substance listed in the schedule
—1i.e.,onlyifitisa“material .. . containing” the substance. This distinction demonstrates the correct
application of expressio unius est exclusio alterius in this context: By making clear that it wished
to control peyote and marijuana regardless of their hallucinogen content, Congress also made clear
that it did rot wish to cover psychotria viridis — or other unlisted plants — regardless of its
hallucinogenic content. Unlike marijuana and peyote, psychotria viridis is covered onlyifit contains
dimethyltryptamine. In that sense, it is indeed “excluded” from the statutory scheme that Congress
envisioned for the plants that it listed under Schedule 1.

Plaintiffs argue additionally that interpreting “material containing DMT” to include plants
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